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Honorable Fred Norris
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Livingsten, Texas

Deay 34

Youxr request for & 2 the above stated

. question has besu received and $d4 by tols «g;tmt.
To galin assurancs that we preasgt 3 prodlem aorrestly, we
quote, as follows, the peértinmt \portion of your letteri

apenie that they have
& tenanty

amnd deioners? Court chargs off
5, when they have mm“dt
| _ o St
o&it for same?"

*3e08, 6, All lands herstofors or hersinafter
granted to the soveral gounties of this State for edu-
caticaal purposes, are of pright the property of sald
eounties respectively, to whioh they were granted,
and title thoreto is vestod 4in said ocounties, and no
adverse possession or limitation shall ever be avail-
abls aguinat the titls of any oounty. 3Xach county
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zay sell or dispose of its lands in whole or in
part, in manner ¢ be vided by the Comnmission-
era' Court of the county, Aatual setilara resid-
ing on sald lands, shall be protected in the prior
right of purachasing the same to tbe extant of
thelr settlexent, not 1o excesd ons hundred snd
sixty acres, at the price fixed by said gourt
smaioh priee shall not Snolude the valus of cxiat-
improvecents made thereon by sush sstilers,
Jaid lands, ané ths prooeels thereof, whan sold,
ihall be held by sald countiss elons as a trust for
the benofit of public schools therein; saif pro-
cesds %0 be jinvested in donds of the Unfized States,
the 3tate of Taxas, or counties in said State, oF
in such other securitiss, and under such restris-
ticns as may be sorived by law; and the esunties
shall be reapensible for sall investuents; the inter-
est thareon, end other reveanus, sxcept the principal
shall be available fund.,™ S

This prevision of the Constitution merely confurs
upon the oocunties the powsr to dlapese of ita mohool lands
and dosg not plags thex under a Quty to sell them, Therefore,
the fraxers of the Conatitution olearly socntemplated thads the

- various ocuntice, asting by and through their comsissioners’
~eourts, ahsll have the power and authority to 4dsrive a rsvenue
Qor 4t froz their land by leass, if thoy <saxed this best
for ths iaterest of the publie schools, Falls County ves De~
laney, 73 Tex. 463, g ;

Article 2688, Revised Glvil Statutes, 1925, provides:

*It shall be the duty of the eoomissionore
oourt W provids for ths protaction, pressrvatian
and dlsoeition of all lands herstofore grantsd,
or that may hersaftay be granted 30 the dounty for
education or schools.” o -

tiat Articls 2835, Revised Civil Statutes, 1925, provides

t _ _ )
*s s o She proceeds of any lsasing or rens-

ing of lands, herstofore grantsd by the State of

Texns to the several oountiss tharsof for educaw

tional purposes, shall be agyropriated by the

coammissioner: ogurts of sald counties in ths saue

panner as is provided by lew for the appropriation

of ths interest on bonds purchased with the proocesds

of the sale of suoh lands; and the prooeeds arising
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from the sale of timber on said lands, or any part
thereof, scall de invesied in like manner as the
Constitution and law requires of proveeds of sales

of such lanésjy and it shall bs unlawful for the eck~
zissionere court of any ecowmnty Lo apply sald proceeda,
or any part thereof, t. any other yarmn. or to

loen the seme, exoopt as above required,”

Thus, we obsmerve Artiovie 26826, supre, in phm and
unaxbiguous lanzusge, provides in what pannsy tht incoms from
the lexse of school Jande shall be used, It “shall be approe-
priated by the somaissionsrs courts of said gounties in the
same manner a¢ is provided by lsw for the appropriation of the
interest ou bonds purchased with the proceeds of ths sale of
sughi lands”, asarticle 7, Sestion 6 of the Constitution, aupra,
stipulates that the intérest derived from the investment of
the proceads of a sale shall bs plased in, and oonstitute, the
avallable school fund. Therefore, the prooeeds fron any reant-
ing or lemsing of the school lands must also bte placed in that
fund, By its terms Article 2828, supra, mku any other &isposi-
tina unlawfual.

Conssjuaantly, we must find, and you are respectfully
advised, that the conmissioners’ court of Polk County osunot
dbuild a houss or make other lumprovemsnts upon.county owned
school land with funds éorived from the rental or leass or said
dands,

o do sc would constitute an unlawful aet, ané furthcr.
sinos in legal contemplation, ihe aqounty is & trustee, and the
school funé the benefliciary, there would bs & breaoh of trust,
Ses Taber va, Dalisa ceunt.y, 101 Tex. 24l. Since the achool
monies §° to make up & trust fuasd, so to speak, snd the ecamis-
sioners’ eourt is acharged with the duty of edministering that
fund, its powers, dutles, and liabilities towards that rund should
be governod by the law pertaining to trustees, Therefore, in the
adminigtration of the funé the commissicners! gourt ia bound by
_that degree of ocare and effort wilsh reascaadly prudent men sxer-
cise when tenéing their own affalrs, In the exsoution of a trust,
expressed or implied, the cozmissioners® eourt haa power and
authority to opllect an that 18 due and cowing that fund even to
the point of irpetituting and maintalning suits at law, . “Bot only
is this their powsr but in some imstanoces it might be terzmad a
duty., sSeo 3 Bogert's Trust and Trusteez, Section 481, et seg,
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After exhausting sll reascnaile means, under the
facts and oiroumstances of particular instaneces, e collect an
account due ané owing tnhe fund, w8 can find no express or im-
piied pronibition in law or reason praveanting & comuissioners*
court froc. oharging off sald ascount as unoolleatibls. To holad
otherwiao would open wide the doore for fistielous and ehimeri-
oal finuncial statesunts of the countyts affairs,

- Thers are 1ot sufficient facts presvatsd to enable us
to pass upon the question of whether or not the "Stats Jchool
Poard™ would be reguired Lo “oredit” v he sounty with uneolleot-
jble mooocunts. It would seem that the Departmsnt of Rdusation
-would take cognizanoe of, and ast asoordingly, in their sound
dfsereticn, upon propsr showing ané proof of thoss aocounts, ue
bave no right of assumption that egquity will not be done when
seasonally demanded and properly deserved,

' Trusting that the above satliafactorily answers your
questions, we remin

Yours very truly
ATTGRNEY OEMKBAL OF TXXAS

Git Jm:ow

APPROVED AFR 20, 1940

RST ASSISTANT
ATTORNEY GENERAL
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